questioned him twice and Ypulong with Miller (both foremen) questioned him
a third time about the car burning incident (Tr. 322-324). I find Logan's
testimony credible which is to the effect that the next day when Lund came
to work he questioned Lund as he would any other employee '(Tr. 712).

The   final   portion  of  the  claim of discrimination  in  this   incident
deals  with  the   attendance  discipline   letter.     I   find  a  failure of proof  in
this   regard.     At   one  point Lund   stated he  received  a discipline  letter  for
failing  to  appear  on June   13  (Tr.   320).     However,   as   the Judge   further
developed Lund's   testimony he   stated he wasn't   issued  such  a letter,  but he
was   assessed  a day's   absence   (Tr.   321).     Lund's  direct   testimony  is   totally
conflicting  and   for   this   reason his  proof   fails.     Even  if Lund had  received
an  attendance   letter   it   would have been, in  furtherance  of  the Anamax
attendance policy,   discussed   in paragraph XX,   supra.     If a worker misses  a
day  an operator may   legitimately  assess  him  for  the day he missed.

XXV

LUND  ALLEGES  A THREAT BY DAYTON MILLER IN  THAT HE
HAD  TO  BE   SUBPOENAED  TO  APPEAR FOR A PRE-TRIAL HEARING
IN THE   INSTANT  CASE  OR HIS ABSENCE WOULD  BE  COUNTED AGAINST
HIS   ATTENDANCE  RECORD. J^/

Witnesses:     Lund,   Pijanowski

201.    On July 2,   1981   Lund   asked Dayton Miller  that he be  excused   from
work  to  appear   at  a prehearing  conference  in  the  instant  case  on July 14,
1981   (Tr.   324,   325).

202.    Nelson  told Lund he  wouldn't  be  given  an excused  absence  unless
he  was   subpoenaed   (Tr.   325,  480-481).

203.    Whether   an   absence   is   excused  or  unexcusecl  is  a matter within
the discretion of  the hourly worker's   supervisor  (Tr.   326).

204.    When  the  prehearing  conference   took place Lund was  working  the
graveyard  shift   which  did  not   conflict  with  the prehearing  schedule.
Accordingly,   his   attendance   record  at  Anamax was   not   adversely  affected
(Tr.   326).

The  evidence   is   uncontroverted   that  during  the   1977  labor  negotiations
Anamax  and  the  union  discussed   and   agreed   that   an  appearance  pursuant   to
subpoena  at   a hearing   in  a court   of  law  for   a municipality,   a county,   a
state,   or a  federal  court  would  not  be a chargeable  absence,     The
negotiators   also  discussed   administrative hearings.     MSHA was  not mentioned
but  NLRB,   EEOC,   Workman's   Compensation,   state unemployment,   etc.,,  were  a
part   of  the  union  demand.     The  demand was  not met   and  the net   result   is
that   appearances  before   an   administrative hearing  are a chargeable  absence
(Tr.   505-507).

3Q/     Paragraph  32 of   the   amended  petition.

281ER,   AN  ATTENDANCE  DISCIPLINE   IS   ISSUED
